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. HOWARD INDUSTRIES, INC.

- and Case 15-CA-164449

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 1317
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UNION S BRIEF IN SUPPORT OF EXCEPTIONS TO THE ADMINISTRATIVE
LAW JUDGE’S DECISION AND ORDER

COMES NOW Roger Doolittle, Counsel for the Internat1onal Brotherhood of Electrical

. Workers, Local 1317 (Umon), in the above captloned casé, and files this Brief in Support of
Exceptions to. the A(Itrllojstratly_e Leuy Judge’s (ALJ) Decision and Order (ALJD} in the above-
| ("aptioned case. !’ | |

B FACTS

The facts of this case are as outhned in Sect1on 11, subsectlons A through D of the ALJ D.

(ALJD; pes 2- 6)

IL LEGAL ANALYSIS :

A The Issuance of Certlficates for. Hams to Employees Constltuted a Term and
Condltlon of Employment : -

As noted in Except1on No I the ALJ erroneously failed to definitely find that the

‘Christmas hams are part of the remuneranon that employees receive for the1r work and thus are

subject to-the mandatory duty to bargam‘,
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respectively, with the appropriate number or numbers for those exhibits. The Joint Exhibits of General Counsel and
Respondent will be designated as “JX".




An employer is prohibited from making changes to mandatOrylsubjects of bargaining,

such as wages, work hours, or other terms and conditions of employment, without affording the

" éxclusive Bargaining representative an 'opportunity'i:o ‘bargain. Flambeau Airrnold‘Corp,, 334
'NLRB 165 (2001).

Calling a payment or award a “gift” does not exempt it from the dl,ity-to‘bargain.2

~

[Wlhere so-called gifts are so tied to the remuneration which employees receive for their work

that they are in fact a part of it,” they are terms and oonditions ‘of ,employmenti.- NLRB v. Elec.

Steam Radiator Corp., 321 F.2d 733, 736-37 (6th Cir. 1963). In determining whether a policy is a

term and condition of employment, the Board considers whether. it is a “reasonable expectancy

of the employment relationship.” Deaconess Medical Center, 341 NLRB 589,I5‘93 (2004), citing

' Lil)ertv Telephone =&Cor'nr_n-imioations Inc., 204 NLRB 317 (1973); see.also Waxie Sanitarv

Supply, at 304 (“A holiday bonus .is.a‘ inandatory bargaining subject if the emplo_yer’s conduct
raises the employees’ reaSonable expectation that the bonus will be paid”).

The Board has also recogmzed that partles may adopt a pollcy that becomes “so

mtegrated 1nt0 the bargaining relatlonshlp” that the employer may not change the policy wrthout

bargaining with the union, -Owens-Corniry.; F1berglas, 282 NLRB 609, 613 (1987) (a program
from which employees received a benefit for over 25 years constituted a term of employment).

In this case, the certificates to-purchase hams during the Christmas season are both terms

and condmons of employment and mandatory subjects of bargammg ‘On December 13 2006
the Employer promulgated a pohcy covermg the distnbutlon of cert1ﬁcates to employees during

Christmas time to purchase hams. (Jomt Exhibit A). Thereaﬁer, that is, until Respondent enacted

{ The Board recognizes that “gifts” that “are_in fact not compensation for services” are not terms or conditions of
employment, “[Aln employer cah make or withhold such payments as he pleases.” NLRB v. Elec. Steam Radiator
Cor_p 321'F.2d 733, 736-37 (6th Cir. 1963); see also Benchmark Industries, 270 NLRB 22 (1984). However, a gift

or bonus can be a term of employment regardless of whether it is based on employee performance Wax1e Sanitary .
Su pplx 337 NLRB 303, 305 (200])
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its unilateral change to this policy.on November 17, 2015, Respondent distributed certificates for -

hams to each employee every year at Christmas time, so that every employee came to ‘expect’
these ham certiﬁcates every ye'ar as a part of their employment. Therefore, because these ham

certificates were a “reasonable expectancy' of the employment relationship,” _"they became a

- mandatory- subject. of.'bar'gai_ning. ‘Deaconess, 341 NLRB at 59‘3; Waxié Sanitary Sﬁupply, 337
NLRB at-304. In addition because the Chrisimas gift' policy became s'o ingrained in the
bargalnmg relatlonshrp, Respondent could not change the pohcy without first bargalmng with the

Union. Owens COITIIHQ Flberglass 282 NLRB at 613

' Thereafter in order 1o avoid litigation regarding the December 13‘ 2006 policy and other
similar pollcles the Union and the Respondent negotlated and 1ncorporated into the collectlve
bargaining agreement Artlcle XX, Sectron 1. (Jomt Exhlblt D). Artlclc XXI Sect1on 1
.‘establlshed the procedures for bargainlng over changes to the December 13, 2006 policy and any
other wrltten pohcy Because the Respondent and Un10n negotlated and agreed to 1nclude in the .
collective bargalmng agreement a process for makmg m1d-contract changes to the December 13,
2006 pohcy, the pohcy regardmg glfts of certlﬁcates to purchase harns durlng the Christmas
season became a term and condrtlon of ernployment Thus a Christmas ham from Respondent
has becom‘ci So integrated rnto the employees expectatlons ﬁom Respondent that it is a term of

i

their employnaent. Owens—Corning Fiberglas 282 NLRB-at 613. .

‘B..Respondent’s November 6, 2015, Email to the Union Farled to Give Clear and
Unequwocal Notlce of the. Proposed Pollcy Change

As noted in_Exceptions 2-5, the ALJ erroneously determ_med the Union received proper
Notice from Respondent and dismissed the CNOH.

(1) In‘adcquate 'Notice




The. undisputed evidence is*“that it was Respondent who attempted to initiate bargaining .
.over its Company Gifts to Employees policy by invoking Section 1.of Article XXI of the

ol]ectlve bargammg agreement. » (ALJD p 7, fn 5). Itisalso nndisputed that the ‘November

[¢]

6,-2015, Notice Respondent sent to the Unlon 11sted the wrong pohcy that Respondent wanted to

“cancel. (GC Exhibit C). Thereafter on November 17 - 2015, Respondent cancelled the
. December 13 2006 Chrlstmas Gifts Pohcy and 1rnplemented the pohcy noted 1ts November 6, |
A 2015 emall However the Union d1d not have adequate notlce the November 6, 2015 policy
- would replace the Decermber l3 2006, pollcy regardmg the issuance of certlficates for hams.

The Board has consrstently held that notice glven ofa proposed change st be sufﬁcrent

. to- glve the union a “meaningful opportumty to bargam » Haddon Craftsman Inc., 300 NLRB

789, ?90 (1990) ‘The notice of. the proposed changes must also adequately set forth what the
changes 1nvolve In re EIS Brake Parts, 331 NLRB ‘No. 195, 47 (2000) cmng GRH Energy

g,orp 294 NLRB 1011 (1989); Gratiot Commumtv Hospltal 51 F 3d at 1260 (unlon has no duty

to request bargamlng over a proposed change untrl 1t recelves “clear and unequlvoca]” notice). -

: Here, the only “notlce” the Respondent gave the Unlon was the November 6, 2015 email,

_vvhich failed to state that it was changrng and/or supersedmg the December 13, 2006 Christmas |
Gifts polrcy The November 6, 2015 email and its flawed attachment failed to satrsfy the
requlrement of being “clear and, unequrvocal” notice of the proposed change for two reasons.
]~1rst the descrlptron of the polrcy sent on November 6 2015 gave no mdlcatron it was related to

the distribution of hams to employees at Chrlstmas The attachment s subject was generally

descrrbed as, “Company. Gifts to Employees and stated it regarded the “Issuance of gifts by the
Company to actlve employees and certam retired. employees of Howard Industrres Inc.” (Jomt

Exhrbrt C) Nowhere in the attached pohcy or in the November 6 2015 ernall is there any




-

_rnention"of the words “ham” or “Christmas;;_; .(Joi_nt'Exhib‘it B4). Notably, the pre-existing policy,
_ca_ted December 13; 2006, was ._titl.ed .".'“Christmas‘ thts,” and.explicitly stated it concerned the
Issuance of -Chri'stmas gifts,” and referred to ‘-‘Christm‘as gifts of hams.” (Joint Exhibit A).
Given tha‘t."the .D!ecember‘ 13 5006, policv- enplic'itly addressed Christmas hams, but neither the o

attached _"‘gift”_ poiicy'emailed__'to the Un_ion on November 6, 2015, nor the'email itself makes any

me_ntion of f(jhr'istmas ‘or hams,"the November, 6, 2015, communication from the Respondent to
the Union.did not"plr'ovide the Union'vvith clear and ;unequivocal notice that Respondent was
amendmg ahd/or superseding the December 13, 2006 Chnstmas Glfts Pollcy

Second Respondent s attachment to the November 6 2015 email, also contained a fatal
error that prevented 1t from g1v1ng the L.Tmon. proper notlce The attachment attached .to
Respondent s email drd not correctly state which pohcy it was superseding. Instead, the
attachment stated it superseded a pohcy dated December 17, 20'14. (Joint Exhibit C). Respondent
admits that a December 17, 2014 pohcy does not ex1st {J omt Exhlblt B5) |

The Respondent recognlzed thlS error and attempted to. correct 1t when it sent a corrected .

policy to the Unjon by ema11 on November 30 2015 (J oint Exhibit BS and Jomt Exhibit E). The

pollcy document sent on Novernberr30, 2015, states that Resporident d_esnes_pto supersede the

policvdated December- 13, 2>006‘.7 (joint Eﬁrhibit E). I—tovvever,. this November 30, 2015, email
was too late':the Respondent' had alreadyii‘mplemented_the‘"change on November 17, 2016, and
. had refused to bargaln with the Unron over the change (Joint Exhibits G & B2)

) : Absence of Walver o
_ The Board' has made clear ‘that, vvhen contraet negotiations are not in’ progress, a union

'waives its statutory right to bargain over a change in the unit employees’ terms and conditions of

[ Although the Index of Exhibits identifies Exhibit G as the November 17, 2015 email from Loren Koskito
numerous parties at Howard Industries- contammg the subject line “Company Gifts to Employees,” the actual

Exhibit is erroneously marked as Exhibit H. The Exh1blt marked as Exhibit H should be marked as Exhibit G.




employment on the basis of the union’s failure to request .bargaining only if the union had: (1)

clear and unequivocal notice of the proposed change; and 2 was given that notice sufﬁ_ciently n

advance of implementation to perrnit meaningful bargaining. Bottom Line Enterprises, 302

NLRB 373 (1991); Clarkwood Corp., 233 NLRB 1172 (1977). A union only waives its statutory

right to bargain when it does so clearly and unmistakably. Metrooolitan Edison Co. v. NLRB,
460 U.S. 693, 708 (1983)

In the instant case, the Union did not waive its rlght 1o bargain about thlS mandatory '

..

ubject of bargammg The UIllOI’l did not receive a sufﬁcrent clear and unequwocal notice of the
proposed change to the Chnstrnas ham pohcy, therefore the. Unlon did not fail to demand‘
bargaining on the i issue, nor did its actions. constltute a conscious rehnqulshment of its r1ght to

, bargaln over the matter. In re EIS Brake Parts, 331 NLRB No 195, 47 (2000) Triple A Flr

315 NLRB No. 55, 11 (1994); YHA, Inc V. NLRB 2 F3d 168 (6th Cir. 1993); Clba Gelg}j

Pharmaceutrcals DlVISlOl’l 264 NLRB 1013, 1017 (1982)( the ‘union was faced w1th a fait

accomph because it d1d not receive clear and unequ1vocal notice of a policy change untll after
employer lmplem_ented 1t).

The Board has long recognized that where a union receives timely notice that the
employer intends to change a condition of employment, it must promptly request
that the ¢mployer bargain over the matter. To be timely, the notice must be given
sufficiently in advance of actual implementation of the change to allow a
reasonable opportunity to bargain. However, if the notice is too short a time
‘before 1mplementatlon or because the employer has no intention of changing its
mlnd then the notlce is nothing more than mformmg the union of a fait accompli.
Id .

Because the November 6, 2015, communication from‘the Respondent to the Union failed
to clearly describe with any specificity the policy change and also 1ncorrect]y stated which
ex1st1ng policy it would supersede Respondent did not prov1de clear and unequwocal notlce of

the change to the Umon before 1rnplementmg the change on November 17, 2015. Accordingly,




when thewRespo'ndent implemented the change on November 17, 2015, and refus‘ed‘.to bargain
with the Union, | the Umon was faced with a falt accomph and Respondent enacted e unilateral
change in v101atxon of 8(a)(5) of the Act. | |

Contrary to ALJ Carter’s de0131on, there is no burden on the Union to infer the meaning

from a vague notice {from the Employer. Nor is therea duty on the Union to ask the Employer for

"cleriﬁcatton when such a notice is unclear. ;In_stead_, Board law is quite direct in esteblishing that
‘.the Ernpioye‘rfs must provide “clear and unequivocal” .notice to the Union. Because fthe
Employer’s.‘emailfto.the Union failed to_pl:ovide:_the “clear .and tmeduivocal” notice legally
rre'quired, ALl ACarter erred in eoneludi'ng; the Employ_er didnot violate the Act. |

II. CONCLUSION -

The 'Union submits that'Respondent violeited Sectit)n S(a)(S) of the Act when it changed

which employees were given certificates for hams by Respondent during the Chnstmas season in.

v101at10n of the December 13, 2006 Chrlstmas Gifts Pohcy Therefore the ALJ erred in ﬁndmg
Respondent s notice to the Unlon was clear andunequmoca] and dismlssmg the CNOH.

Dated at Jackson, Mississippi this 21% day of October 2016.

~ Roger Doolittle
460 BRIARWOOD DR
STE 500
. JACKSON, MS 39206- 3057
T (601)957-9777
rogerkdoohtt]e@aol com
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